Juridisk Publikation

STOCKHOLM - UPPSALA - LUND - GOTEBORG - UMEA

Anders Anderberg

Recklessness, Negligence — or Something Else?

Sértryck ur héfte 2/2025

Nummer 2/2025



RECKLESSNESS, NEGLIGENCE — OR SOMETHING ELSE?

RECKLESSNESS, NEGLIGENCE — OR
SOMETHING ELSE?

By Andreas Anderberg'

This article surveys how Anglo-American and continental European criminal law
conceptualise fault — particularly negligence and recklessness — and asks what
guidance this provides for Swedish doctrine. While differences in terminology and
sources of law are significant, the outer limits of culpability show convergence. In
common law, negligence has long been treated with scepticism as a basis for ‘mens
rea’ (guilty mind). The paper clarifies the evolution of recklessness in English law,
distinguishing recklessness (risk perceived and run) from negligence (risk not
perceived but should have been). It then contrasts continental constructs, including
luxuria and the German ‘Leichtfertigkeit, which function as qualified negligence
near the threshold of intent, and notes that civil-law systems more readily employ
negligence given a two-tier fault architecture. The Swedish system, it is argued, oper-
ates tolerably well without an additional category, though common-law caution
about criminalising lower degrees of negligence remains a valuable reminder to tether

liability to principled notions of culpability.

[.INTRODUCTION

The individual responsibility, or fault, of the defendant is often referred to as the
subjective part of a crime, sometimes labelled mens rea meaning ‘guilty mind’
in Latin. The objective element of the concept of crime, on the other hand,
focuses on the act itself — actus reus (‘guilty act’). Both parts need to be to
hand for a crime to have been committed. On the subjective side, also know as
personal responsibility, intent is the predominant form of mens rea. Below intent,
responsibility for unintentional crimes is stipulated for at least some forms of
acts. In Swedish criminal law, it is stated that, unless otherwise specifically pro-
vided, an act is only considered an offence when committed intentionally. In
other words: in case nothing is stated regarding which form of mens rea that is
to hand, intention is required. However, this main rule is frequently departed
from by multiple exceptions. Two established forms of negligent responsibility
are used in the Swedish criminal law, namely conscious carelessness (medveten
oaktsamhet) and unaware carelessness (omedveten oaktsamhet), the previous
form more similar to the common law concept of recklessness and the latter

I LL.D.and senior lecturer in criminal law, Department of Law, University of Gothenburg. This
article is a translated and slightly revised version of chapter 7 in my dissertation Straffbar oaktsam-
het lustus 2015.
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form relatable to negligence.” Although, that is an over-simplified understanding
of the concepts as will be explored further.

At first glance, the differences between the common law and civil law systems
may appear so significant that any meaningful comparison would be difficult, if
not impossible, to conduct. However, it has been pointed out that although such
a study is complicated by the differences in systematics and terminology between
the objects of comparison, this does not necessarily mean that the undertaking
would be unfruitful.’ Furthermore, the disparities between the legal orders can
arguably be downplayed and one can no longer perceive Anglo-American and
continental European legal thought as opposites; the differences are smaller than
might be assumed.* Swedish doctrine is often dependent upon foreign, not least
German, scholarship. More recently, however, Anglo-American criminal law
dogmatics have also exerted an influence on Swedish doctrine. Broadly speaking,
there is consensus both within and across the two legal cultures regarding the
outer limits of culpability requirements. As Cavallin have stated it:

The lower limit of the traditional culpability scale, that
is, the boundary between negligence and pure accident, is
often described — in various terms — as a requirement
that it must at least have been within human capacity to avoid the act
in some way.’

Within the Anglo-American legal order, there has traditionally been greater
scepticism towards culpable offences, particularly those of unconscious negli-
gence, as part of mens rea.® Inadvertent negligence would even demand more of
the offender than strict liability. Nuutila notes that mens rea is founded, inter
alia, on the principle of choice, i.e. that the offender chose to realise the offence
description. This does not align with unconscious negligence, where the offender
has not made such a choice.”

The present article does not constitute a full, or even a partial, comparative study;
itshould rather be regarded as a contextual survey intended to provide perspective

2 Bennet,T.’Criminal Law’. Swedish Legal System.2nd edition. Norstedts Juridik 2022, p. |44—185.
See p. 152.

3 Erenius, G. Oaktsamhet: studier i straffrdtt. Norstedts 1971, p. 48.

4 Nuutila, A-M. ’Komparativa aspekter pa de culpdsa brotten’. Skuldfrihet och ansvarsléshet: en
hdlsning till Alvar Nelson pa 75-drsdagen. Institutionen for straff- och processratt, Helsingfors univer-
sitet 1994, p. 57-167.See p. 159.

5  Cavallin, S. Skuld. lustus 1999, p.22. Author’s translation.

6 Nuutila p. [61.

7 Nuutila p. 165 f.
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on the domestic legal order. Some clarifications are therefore necessary at
the outset as a number of concepts employed in this exposition merit further
comment. The legal order of England and Wales, sometimes referred to as com-
mon law, has, through the expansion of the British Empire, attained widespread
influence — it is estimated that approximately one third of the world’s popula-
tion lives in countries that wholly or largely apply the common law system.®

One evident advantage of the common law system, at least in most countries, is
the use of the shared English language. Thereby the risk of conceptual confusion
is reduced, even though national or other differences may occur. The language,
together with the significant similarities of the legal systems, has meant that
English doctrine may exert considerable influence in the United States, and vice
versa.

The common law order is characterised primarily by its foundation in case law,
with the principle of stare decisis — the respect for precedent — as its guiding
principle. The term Anglo-American law is also used in this exposition and is
intended to refer broadly to the same system as common law. One important
distinction, however, should be made. By ‘common law-crimes’ (or similar
terms) are meant offences that are entirely developed through case law and lack
statutory regulation. These often carry considerable weight and are typically
mala in se offences.” In addition, there are statutory offences which, in this pres-
entation — perhaps somewhat irreverently — are included within the common
law system as a whole. As a counterpart to common law or Anglo-American law,
the continental European legal order, or civil law, is employed, which is more
firmly based on statute. While England still adheres to a predominantly case
law-based body of rules, the United States has seen the codification of the Model
Penal Code (MPC) achieve significant influence.

2. NEGLIGENCE — A PART OF MENS REA?
2.1 A BRIEF INTRODUCTION

Criminal liability depends upon responsibility, which in turn — presumptively —
depends upon proof of fault. Fault has a traditional legal synonym in ‘guilty
mind’, or mens rea. However, in modern usage the mening of mens rea has,
Wilson claims, been restricted to “the mental state expressly or impliedly required
by the definition of the offence”.!® Wilson continues:

8  Bogdan, M. Komparativ rdttskunskap. Norstedts Juridik 2003, p. 91.

9  Mala in se is the Latin phrase for ‘wrong in itself’ referring to crimes that are inherently wrong
by nature, and thus indepent of regulation, opposed to mala prohibita — unlawful only by virtue of
statute.

10 Wilson,W. Criminal Law. Doctrine and Theory. Pearson 2008, p. 148.
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By convention this is taken to include negligence, which consti-
tutes the fault requirement for certain offences but does not strictly

represent a ‘mental attitude’."!

Mens rea addresses the cognitive mental state of the offender, and the fault ele-
ments of intent and recklessness fit well within this model. Negligence liability,
by contrast, could be met with scepticism, precisely because it does not relate to
any such mental state but has rather been viewed as a failure to comply with a
standard of care, and in some accounts as a form of strict liability. The normative
elements inherent in negligence further illustrate its uneasy fit within the mens
rea concept.'” Such a strict view overlooks that normative issues also play an
important role in recklessness.

Within Anglo-American literature there remain many authors who contend that
negligence does not belong to mens rea and thus has no place within criminal
law. Smith & Hogan, for instance, argue that mens rea should be confined to
intent and recklessness (since negligence can be proved without demonstrating
what went on in the offender’s mind), and consequently adopt that interpretation

in their work.” Williams maintains that compelling reasons speak against
negligence being classified as a form of mens rea, and according to Simester &
Sullivan the argument is not without force — even if they emphasise that this does
not mean negligence cannot be sufficiently serious to warrant punishment.'
Williams adds that although negligence should not, in his view, be treated
as mens rea, it may nevertheless be regarded as a form of legal fault.”

Duff observes that some ‘subjectivists’ argue negligence is not a form of mens
rea and that negligence offences therefore belong to the category of offences of
objective liability. Since mens rea refers to some form of mental state, negligence
is said to be its opposite — namely the absence of thought.'® Duff rejects such
arguments, considering them to embody a flawed form of dualism:

If negligence is only ‘a deviation from the standard of care to be expected of a
reasonable person’, it is indeed purely ‘objective’: but we can add a ‘subjective’

Il Ibid.

12 Such a strict view overlooks that normative issues also play an important role in recklessness.
I3 Smith, J.C. & Hogan, B. Criminal Law. Butterworths 2002, p. 109.

14 Williams, G. Textbook of Criminal Law. 2nd ed. Stevens 1983, p. 90 f.; Simester,A.P. & Sullivan, G.R.
Simester and Sullivan’s Criminal Law. Theory and Doctrine. Hart 2010, p. 158.

I5  Williams p. 95.

16 Duff, A. Intention, Agency & Criminal Liability. Philosophy of Action and the Criminal Law. Blackwell
1990. p. 155.
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element to the definition by talking of an ‘avoidable deviation’; by holding an
agent to be negligent only if she could have attained that standard of care."”

2.2 THE CRITIQUE FROM HALL

Hall has, as one of the most forceful opponents of negligence liability, in a
widely noted article articulated his position. Hall objected in particular to the
influential Model Penal Code (MPC), which justified punishment for negli-
gently caused harm. He himself argued that negligence ought to fall outside the
ambit of criminalisation. The MPC provided the following definition:

A person acts negligently with respect to a material
element of an offence when he should be aware of
a substantial and unjustifiable risk that the material
element exists or will result from his conduct. The risk must be of such
a nature and degree that the actor’s failure to perceive it, considering
the nature and purpose of his conduct and the circumstances known
to him, involves a gross deviation from the standard of care that a
reasonable person would observe in the actor’s situation.'

A difhculty arising from the formulation requiring a ‘gross deviation’, Hall
argued, is that the same locution was employed in relation to the MPC provi-
sion on recklessness, with the result that ‘gross’ in conjunction with negligence
was frequently interpreted in case law as tantamount to recklessness. In tort
law, moreover, mere ordinary negligence suffices. Hall stresses that negligence
involves careless conduct and must therefore be distinguished from intentional
or deliberate action. A motorist who, aware that he or she has consumed alco-
hol and that this may impair driving, nonetheless decides to drive may, under
the MPC, be said to have acted recklessly, having consciously disregarded a
substantial and unjustifiable risk."”

Hall’s reasons for excluding negligence from the realm of punishable conduct
are ethical, scientific, and historical. Historically, he sees a gradual narrowing of
negligence within criminal law. In Anglo-American law, this trend has gone far,
he argues, noting that liability for manslaughter, for instance, requires reckless-
ness. He concedes that negligence liability does occur in places within the case-
based Anglo-American legal order, and that conceptual confusion is sometimes

17 Duff p. 156.

18 MPC § 2.02 (2) (d), according to Hall, J.‘Negligent Behavior Should Be Excluded From Penal
Liability’. Columbia Law Review 1963, p. 632—-644. See p. 632 f.

19 Hall p. 634.
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pronounced — for example, concerning the external standard of ‘the reasonable
> 20
man’.

Among the ethical reasons why negligence should be excluded from the penal
domain, Hall contends, is that this is not an especially radical position: criminal
liability should attach only to those who have acted immorally, i.e. have wil-
fully caused harm, and only where the imposition of criminal sanction is both
appropriate and effective. Hall argues that an individual who has knowingly
increased the risk of harm cannot be excused even if they did not believe that
any harm would in fact result — though they are less blameworthy than one who
acted with indifference towards the possible harm.”!

The scientific arguments are several, and Hall concludes by stating:

the exclusion of negligence from penal liability is based on the dif-
ference between consciousness and unawareness, between action or
conduct and mere behaviour ... [TThe narrowing of penal law to gen-
uine crimes will make the punitive sanction more effective within the
sphere of its operation.”

Hall emphasises in his conclusions that the point is not that nothing should
be done about negligently caused harm; rather, it is self-evident that society
must protect itself against such occurrences — but that criminal law is not a
suitable instrument for doing so. He proposes four measures: first, an evaluation
of expanded insurance liability; second, increased regulatory control through
licensing (e.g. firearms licences, professional accreditation); third, improved
education and information; and fourth, ‘the institutions and influences in social
life that form sensitive, normal personality should be improved and helped
to provide the psychological and ethical conditions that are conducive to the
desired end’. Hall concedes that this last is the most difficult of the suggested
measures to achieve though.”

2.3 THE CRITIQUE AGAINST HALL

Hall’s position has not gone unchallenged. Westerfield has set out his critique
of Hall’s account. Westerfield contests Hall’s claim that Anglo-American crim-
inal law theory excludes negligence from the domain of criminal responsibility.
Hall, Westerfield observes, collapses inadvertence into negligence. As Wester-

20 Hall p. 634 ff.
2| Hall p.637.
22 Hall p.643.
23 Hall p. 644.
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field puts it, Hall’s views ‘reflect the historical and theoretical flaws tradition-
ally inherent in the writings of scholars who regard negligence as antithetical to
criminal law.”**

In support of his argument, Westerfield undertakes a wide-ranging historical
survey, beginning with primitive systems of retributive justice, tracing the influ-
ence of Roman law during the medieval period, and culminating in the gradual
emergence of a theory of criminal negligence. He notes that, in early law, no
distinction was drawn between intention and negligence, as the law was pri-
marily designed to secure reparation for the victim. In the Middle Ages, strict
liability gave way to a strong insistence upon intention; negligent homicide was
routinely met with pardon. With the rise of the mens rea doctrine, the system of
pardons was replaced by the notion of accident (vdda), though this concept was
soon stretched too broadly by the courts. As a result, many blameworthy acts
escaped sanction because they did not fit within the framework of intention.
This lacuna created the need for an alternative form of culpability; hence the
foundation for negligence was laid. Yet, it was only with Foster that a coherent
and rational theory of criminal negligence emerged — one that incorporated the
concept of caution.

Among Hall’s most prominent critics stands Herbert Hart. Hart is scepti-
cal of Hall’s dismissal of both the legitimacy and the practical significance of
criminalising negligence. For Hart, negligence properly falls within the scope of
mens rea. As he famously argued:

...the substantial issue is not whether negligence should be called ‘mens
rea’; the issue is whether it is true that to admit negligence as a basis
of criminal responsibility is eo ipso to eliminate from the conditions
of criminal responsibility the subjective element which, according to
modern conceptions of justice, the law should require.”

In Hart’s analysis, there exists an important connection between inadvertence
and negligence. He does not necessarily endorse liability for negligence in all
circumstances. Rather, his claim is that negligence should not be conflated with,
or reduced to, a form of strict liability.

24 Westerfield, L.‘Negligence in the Criminal Law:A Historical and Ethical Refutation of Jerome
Hall’s Arguments’. Southern University Law Review 1979, p. 181-209. See p. I81.

25 Hart, H.L.A. Punishment and Responsibility: Essays in the Philosophy of Law. Oxford University
Press 2008, p. 140.
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2.4 OTHER CRITICS OF NEGLIGENCE AS MENS REA

Alexander & Kessler Ferzan have presented advanced arguments as to why neg-
ligence should not be subject to criminalisation.” To be negligent, one does not
advert to (in the sense of ‘be aware of”) the unreasonable risk that one is creating
with respect either to the proscribed result or to the proscribed nature of one’s
conduct.”

True negligence is the inadvertent creation of impermissible risks. The difference
between negligence and strict liability is that the negligent actor’s unawareness
of the risk represents a failure to meet the objective standard of a reasonable
person.” The authors argue that those who regard negligence as blameworthy
maintain that not being aware of a risk — which one had a fair opportunity to
perceive had one tried — is culpable, even if it does not involve a conscious choice
to create or to impermissibly risk harm.?

One cannot, they submit, be morally blameworthy for risks of which one is
unaware. They concede, however, that in order for negligence to be criminally
punishable, the risk must be impermissible. Nevertheless, it is not in itself suffi-
cient merely to fail to live up to the standard of care.’® Alexander & Kessler Ferzan
are therefore sceptical as to whether inadvertent negligence should be criminally
punishable. They illustrate their view with an example: two career-oriented par-
ents, preparing for an important dinner party, place their child in a bath and
begin filling the tub. While doing so, the first guests arrive, and the parents go
to greet them. They are aware that, given the rate at which the tub is filling, there
is ample time before any danger might arise. Absorbed by their guests, however,
they forget the child, and the consequence is that the child drowns. Alexander
& Kessler Ferzan argue that although this is a horrific example, the parents did
not act culpably: when they left the child in the bath, they did not believe they
were taking a significant risk: “The hallmark of criminal responsibility is culpable

choice, and negligent actors have not chosen to risk or to cause harm’.%!

The authors further contend that another problem with criminalising negli-
gence is the difficulty of adequately defining ‘the reasonable person in the actor’s

26 Alexander, L. & Kessler Ferzan, K. Crime and Culpability. A Theory of Criminal Law. Cambridge
University Press 2009.

27 Alexander & Kessler Ferzan p. 69.

28 Ibid.

29 Alexander & Kessler Ferzan p.70.

30 Alexander & Kessler Ferzan p.71.

31 Alexander & Kessler Ferzan p.79.
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situation’. Accordingly, there is no real moral distinction between punishing
inadvertent negligence and imposing strict liability.*

Leipold has opposed the arguments of Alexander & Kessler Ferzan. He contends
that the authors present both a strong and a weak argument as to why negligence
is an unacceptable basis of culpability. The strong argument, he says, is that not
everything can be criminalised; people make mistakes, whether through clumsi-
ness or foolish carelessness, and such persons are not those whom society would
readily punish. The weak argument, however, is that although there may indeed
be negligent actors blameworthy enough to warrant punishment, it can be
difficult to establish causation between the risks and the negligent acts. In other
words, the principled line between morally blameworthy negligence and more
ordinary forms is missing. Leipold insists that our inclination to censure the
negligent is deeply ingrained; criminal liability has always, descriptively, been
based on negligence.”

Alexander & Kessler Ferzan maintain that negligence liability is deficient because
it does not rest on truly culpable conduct. Yet, as Leipold points out, the standard
of care is not such that it requires individuals to be fully informed — for in that
case it would have no place within criminal law. It is not possible to impose
unrealistic demands on individuals through the standard of care. Leipold also
disputes that the scope of negligence-based liability is so extensive that ordinary
people are constantly committing offences.

Concerning the authors’ hypothetical example of the child in the bathtub,
Leipold argues that the example may be so extreme that it undermines their
position. He offers three counterarguments to their conclusion that the parents
should not be held criminally liable.

First, Alexander & Kessler Ferzan argue that the parents had no opportunity to
‘remember that they had forgotten’ the child, and thus did not choose to risk
harm. This argument only holds if one focuses on the parents’ state of mind at
the moment the harm occurred, rather than at the time when the risk was cre-
ated. Already when the parents left the child in the bathtub they knew, or at least
should have known, that there was a risk in doing so.

Second, the authors argue that acting in ignorance is not culpable, since one
cannot be responsible for one’s ignorance if one has no control over it. Leipold

32 Alexander & Kessler Ferzan p. 81.
33 Leipold,A.D.A case for criminal negligence’. Law and Philosophy 29 (4), p. 455-468. See p. 456
f.
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contends that this is only true in a very narrow sense. It is certainly possible to
forget things, and once one has done so, it is of course difficult to remember
that one has forgotten. But there are many circumstances that may remind us
of things we ought to remember, particularly when they concern matters of
importance. In any event, Leipold insists, it is a great leap from the assertion
that forgetfulness may sometimes be excusable to the claim that it should always
be excused.

Third, the authors refer to what may be called the parents’ character traits as an
explanation and possible excuse for their inadvertence and carelessness. Leipold
responds that many other character traits — such as a hot temper — could likewise
be invoked as excuses. But if all human weaknesses were excused, prisons would
soon be empty. This is not, in the long run, a tenable argument.

3. RECKLESSNESS AND NEGLIGENCE
3.1 RECKLESSNESS

The Anglo-American fault category of intent is broadly equivalent to the Swedish
concepts of knowledge-based (insiktsuppsit) and purpose-based (avsiktsuppsat)
intent. Recklessness, which constitutes the fault category below intent, lies at
the boundary between dolus eventualis* (as well as indifference-based intent, in
Swedish likgiltighetsuppsat) and conscious negligence, and entails a conscious
taking of an unreasonable risk.” As an intermediate form of culpability, reckless-
ness thereby allows for a higher degree of criminal responsibility than ordinary
negligence. In England, recklessness is regarded as a high degree of negligence
and is often equated with culpa luxuria.’® Recklessness requires awareness, which
marks the divide negligence.

One difficulty with the concept of recklessness is that it has been given highly
divergent meanings by the courts:

In the law of manslaughter, ‘reckless’ has often been regarded as the
most appropriate adjective to express the degree of negligence (‘gross’)
needed for a conviction.”’

34  Dolus eventualis is the situation where the accused does not mean to bring about the unlawful
circumstance — or even cause the unlawful consequence which follows from his conduct — but fore-
sees the possibility of the circumstance’s existence (or the consequence’s ensuing) and nonetheless
proceeds with his or her conduct.

35 Blomsma,J. Mens Rea and Defences in European Criminal Law. Intersentia 2012, p. 1 34.

36 See under 4.1 below.

37 Ashworth, A. Principles of Criminal Law. 6th ed. Oxford University Press 2009, p. | 77.
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In this sense, recklessness means a high degree of carelessness. In English case
law, however, another meaning of recklessness was adopted in the late 1950s,
focusing more on the offender’s actual awareness of the risk (advertent reckless-
ness). In the 1980s, the meaning was expanded further to encompass those who
had failed to foresee an obvious risk that a consequence would occur.

Advertent recklessness presupposes that the offender foresaw the risk of their
conduct and that the risk was ‘unjustifiable’. In the case of Cunningham?, it
was established that recklessness meant that the accused had foreseen the specific
harm that might ensue yet nevertheless chose to take that risk. Ashworth argues
that there are three components, also found in the Model Penal Code: (1) the
defendant’s actual awareness of the risk (often referred to as advertent reckless-
ness), which is a prerequisite for mens rea; (2) that the defendant foresaw some
degree of risk (however minimal); and (3) that the defendant’s risk-taking was
unjustifiable or unreasonable.”

In the case of Caldwell®, it was held that recklessness suffices where the offender
failed to consider an obvious risk of harm — a situation which, in Swedish law,
would most closely correspond to unconscious negligence. Through this case,
a new, more objective definition of recklessness was introduced. The case was
much criticised and has largely been rendered obsolete by the decision in G
([2004] 1 AC 1034), but it nonetheless deserves closer examination.

Lord Diplock’s formulation became particularly famous: a person is reckless if
he or she performs an act that creates a real and obvious risk of something, and
at the time of acting either gave no thought to the possibility of such risk or
recognised it but nonetheless carried on. Ashworth notes that Diplock’s defini-
tion encompassed awareness (the person who recognised the risk but ignored it)
but went further by extending liability to all those who gave no thought to the
risk.

In the case of Lawrence”, it was required that the risk be both obvious and
serious, indicating that a normally careful person would not have considered it
trivial. Lord Diplock thus contended that failing to foresee an obvious risk was
no less blameworthy than foreseeing the risk and taking it, thereby challenging
the traditional common law interpretation of the boundary between recklessness
and negligence on the basis that it was drawn in the wrong place. He did not
argue for an extension of the concept of recklessness on the grounds that the

38 R v Cunningham [1957] 2 QB 396.
39 Ashworth p. 178.

40 R v Caldwell [1982] AC 341.

41 R v Lawrence [1982] AC 510.
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person who fails to foresee the obvious risk is as dangerous as one who fore-
saw it; instead, he attacked the fundamental principles of responsibility, arguing
that the very idea of mens rea was unsatisfactory because it excluded equally
blameworthy cases.*

Ashworth observes that a problem with Diplock’s test of what would be
obvious to ‘the reasonable person’ was that it allowed no exceptions, which led to
children and mentally disturbed persons being convicted. The Caldwell case was
in one sense an improvement, in that liability was extended to cover thoughtless
and heedless offenders, but the absence of exceptions led to unjust outcomes.
A change came with the aforementioned G case, which marked a return to a
more traditional, subjective definition of recklessness based on the offender’s
awareness of the risk.*

'The Caldwell decision had dramatic consequences at the time. Wilson summarises
the effect as follows:

In effect, it changed the fault element in crimes of recklessness from
(subjective) recklessness to (objective) negligence. What is important
is not that the risk was foreseen but that it was obvious, that is, it
should have been foreseen.*

3.2 NEGLIGENCE LIABILITY

Ashworth points out that English criminal law literature generally contains only
a very brief discussion of negligence as a basis for liability. Among the ‘com-
mon law crimes’ (roughly corresponding to mala in se), only manslaughter is
punishable on the basis of gross negligence, whereas within ‘statutory offences’
there are numerous negligence-based offences. The English reluctance to
recognise negligence as a basis for liability is partly connected to the fact that
it constitutes an exception to subjective principles. According to the doctrine
of mens rea, liability rests on the notion that the offender, in some sense, chose
to bring about the harm. Negligence liability would imply a loosening of the
requirement of awareness (advertence) as a ground for criminal responsibility.

Wilson observes that liability based (merely) on negligence is controversial. It
contradicts the traditional English justification of punishment, namely that

42 Ashworth p. 18I.
43 Ashworth p. 18I f.
44  Wilson p. 141.
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those who ‘choose to do wrong’ also ‘choose’ to accept the consequences through
the penalty attached to wrongdoing.®

That negligent actors can be blameworthy is not the same as negligence
constituting a sound basis for liability. Ashworth raises the question of why
the English doctrinal boundary between recklessness and negligence appears
so ungrounded. One possible explanation, he suggests, is that certain cases of
negligence appear more blameworthy than some cases of subjective recklessness
(cf. conscious/unconscious negligence), which, following the Caldwell decision,

suffice for liability:

Why maintain that negligence is never an appropriate standard of
criminal liability, even where the harm is great and the risk obvious?
The argument is therefore moving towards the conclusion that negli-
gence may be an appropriate standard for criminal liability where: (i)
the (potential) harm is great; (ii) the risk of it occurring is obvious;
(iif) D has a duty to try to avoid the risk; and (iv) D has the capacity
to take the required precautions.*

Ashworth suggests that this supports negligence liability for serious offences
against the person, including certain serious sexual offences, as well as in
environmental crime and property crime. It must, however, be debated wh
ether liability should be limited to cases of gross negligence. Such an extension
of negligence liability would, according to Ashworth, not necessarily entail an
expansion of the concept of mens rea. Negligence could be regarded as a form of
fault and still remain outside the traditional definition of mens rea.

Another issue is whether negligence offences should be viewed as inchoate
offences (e.g. reckless driving) or tied to the causing of a particular harm (such
as manslaughter). This links to the law of endangerment. Even if this suggests
a basis for criminalising negligence, the question of the underlying rationale
remains. Ashworth considers it tempting to maintain that general deterrence
does not require the criminalisation of negligence. He concedes, however, that
negligence liability may have some deterrent effect by reminding people of their
duties and of the need for caution in certain situations.”

Negligence does not presuppose any particular mental state, but rather a standard.
Negligence captures cases in which an individual is blamed for failing to

45  Wilson p. 137.
46  Ashworth p. |87 f. D stands for ‘Defendant’.
47 Ashworth p. 188.
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consider the way in which they acted — for being careless or thoughtless. A per-
son who foresees a risk yet takes it is both reckless and negligent, but negligence
does not require advertence. This is due, in the first instance, to the fact that the
lower fault category is subsumed into the higher: a person should not escape
liability for negligence by claiming to have acted intentionally.*®

Negligence liability is more prevalent in continental European legal systems,
largely because they operate with only two fault categories. In English law there
is less need for negligence liability, as recklessness often fulfils its function as a
‘safety net’, covering what in Sweden would be termed conscious negligence.
Fletcher has shown that the only difference between genuine accidents and neg-
ligence lies in the offender’s ability to avoid harm through careful conduct. On
this basis, the relatively limited role of negligence within criminal law can be
understood.* Fletcher continues:

The difference between mistakes and accidents turns out to be fun-
damental in this inquiry. Mistakes can occur in all forms of offence.
But accidents can occur, as I have argued, only when there is an
independent causal process between the action and the harmful
consequence.’

The point at which an accidental act becomes negligent — what one might
call the ‘threshold of culpa’ — may be set with the help of the MPC definition
(§2.02(2)(d)):

A person acts negligently with respect to a material
element of an offence when he should be aware of a
substantial ~and  unjustifiable  risk  that the  material
element exists or will result from his conduct. The risk must be of such a
nature and degree that the actor’s failure to perceive it, considering the
nature and purpose of his conduct and the circumstances known to
him, involves a gross deviation from the standard of care that a reason-
able person would observe in the actor’s situation.”!

48 Simester & Sullivan p. I51.

49 Fletcher, G.P.Basic Concepts of Criminal Law. Oxford University Press 1998, p. | 13.He therefore
rules out the possibility that ‘crimes of harmful actions’ may be committed through negligence, and
illustrates this with negligent rape, negligent larceny och negligent burglary. The harms required for
certain offenses (rape, larceny, burglary) cannot occur absent a human purpose. This means that
they cannot occur accidentally’ (p. 113 f).

50 Fletcher p. | 14.

51 Asin Fletcher p. | 14.
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The risk must thus be substantial; if it is not, the conduct is treated as accidental
(and non-liable). Equally, the risk must be unjustifiable. Many activities are risky
but nevertheless justifiable, such as driving a car. To determine whether a risk
is justifiable, a so-called cost-benefit analysis is carried out. The ‘costs” are the
significant risk of harm, while the ‘benefits’ are the reasons for undertaking the
risk. In American law, this is referred to as ‘the Learned Hand formula’.>?

Already in the opening words of the quoted MPC passage, the offender’s
perception is acknowledged: ‘should be aware’. This is reinforced in the
second sentence, which presupposes the offender’s ‘failure to perceive’. The MPC
distinguishes recklessness from negligence by holding that in the former case
the offender ‘perceives but ignores’, while in the latter the offender fails to be s
ufficiently attentive. Fletcher notes that this division is the same as that made in
German law between conscious and unconscious negligence. He also observes
that recklessness does not always denote awareness of risk in all English-speaking
jurisdictions; in England, for example, recklessness is sometimes used to describe
flagrant cases of negligence.*

The MPC further employs the ‘reasonable person’ as the standard of care and
requires that the deviation from this standard be ‘gross’.”* Unless otherwise
stipulated, recklessness appears to be the general basis of liability under the
MPC. Awareness of the risk, coupled with the decision to take it, is judged to
be more culpable.

Fletcher examines why negligence is so problematic as a basis for liability. Many,
he notes, consider negligence to be an objective standard and therefore im-
personal and unfair: “The negligent are not judged on the basis of what they have
actually done but on the extent of their deviation from the mythical standard of
the reasonable person’.”

Fletcher argues that the terms ‘objective’ and ‘subjective’ do little to clarify the
issue, as they mean different things to different people. Nevertheless, he praises:

[tlhe beauty of the MPC provision on negligence is that it distin-
guishes clearly between the external or objective standard of an un-
reasonable risk and the actor-specific issue of personal responsibility
running the risk.’

52 Fletcher p. | 15.The expression originally derives from a tort law case.
53 Fletcher p. I 15.

54 Fletcher p. I 15 f.

55 Fletcher p. 17.

56 Fletcher p. |18.
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This does not, however, resolve the problem. An important consideration is that
the very invocation of a standard such as the reasonable person entails a measure
of objectification; an abstract, impersonal standard can never be entirely fair. Yet,
Fletcher insists, all standards must to some extent be objective. Here it may be
added that conduct must be compared against something in order to be assessed,
though subjective elements should influence the evaluation. “The conduct of a
normally law-abiding person’ is also a form of objective standard. It is neces-
sary to individualise the standard by taking into account the offender’s personal
characteristics — intellect, temperament, education, etc. Only those who had the
capacity to comply with the law should be liable. As Fletcher puts it: ‘My claim
here is not that the standard should be ‘subjective’ [...] but rather individualised
in order to achieve a fair standard of judging individual behaviour’.”” But this
must not be taken too far: an excessive accommodation of individual character-
istics would cause the standard of assessment to collapse.

A requirement of gross negligence is more common than liability for mere neg-
ligence. Gross negligence is often understood as a marked deviation from the
acceptable standard. Hart, however, formulates the test in the opposite way:
negligence is gross if the precautions would have been very easy to take.’®
Liability only arises when the offender’s conduct falls outside the bounds of nor-
mal care. Not every departure from the fully careful deserves censure. The devi-
ation must be significant; the carelessness must be considerable. In Blomsma’s
words: ‘culpa must be lata’.’ Culpa levis suffices for liability in tort law, but not
always in criminal law. The comparison is made against the most careful person.

3.3THE DISTINCTION BETWEEN RECKLESSNESS AND NEGLIGENCE

Simester & Sullivan articulate the distinction between recklessness and negli-
gence as follows:

Recklessness involves an objective assessment of the subjectively per-
ceived risk. Negligence involves an objective assessment of an objec-
tively recognisable risk.®

Wilson, for his part, distinguishes between recklessness and negligence in the
following way:

57 Fletcher p. 19.

58 Simester & Sullivan p. 152 f.
59 Blomsma p. [91.

60 Simester & Sullivan p. 152.
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In standard usage negligence means a failure to satisfy objective stan-
dards of care whether due to incompetence, or thoughtlessness or ig-
norance (inadvertence). Recklessness means an attitude of indifference
to, or not caring about, the risks or danger attending one’s conduct.
Recklessness as a fault term, in common with intention and unlike
negligence, denotes an attitude of mind. It is the attitude of someone
who consciously runs an unjustified risk.®!

In a more developed analysis, Wilson approaches the problem by drawing a
comparison between negligence and recklessness. He argues that recklessness
is often characterised by negligence, though it need not be. The semantic
difference, he suggests, lies in the fact that recklessness is a mental attitude (‘not
caring’), whereas negligence is a manner of conduct (‘not taking care’). He
observes that this distinction has not always been recognised or respected within
criminal law.®

Williams contends that recklessness normally entails conscious and unreasonable
risk-taking: one who acts recklessly deliberately accepts a risk. Recklessness is
therefore less culpable than intent, but more culpable than inadvertent negli-
gence. Like negligence, recklessness involves impermissible risk-taking; it differs
from negligence in that the risk is known to the reckless actor.®®

To the question whether recklessness is not in fact simply an extreme form
of negligence, Williams responds that even where inadvertent negligence is
punishable, it is generally treated as a less serious offence than one based on reck-
lessness. Moreover, many cases of inadvertent negligence fall outside the scope of
criminal law altogether. Therefore, there is a need — at least terminologically — to
distinguish between recklessness and negligence that does not rise to the level of
recklessness.**

Williams argues that the courts have oscillated between conceiving recklessness
as gross negligence (the ‘objective’ definition) and conceiving it as advertent neg-
ligence (the ‘subjective’ definition). The objective definition, on the one hand,
denies that recklessness represents an extreme departure from the standard of
care. Often the offender perceived the risk, but this is not required; one can
be deemed grossly negligent regardless of whether the risk was recognised. The

61  Wilson p. 148.
62 Wilson p. 135.
63 Williams p. 96.
64  Williams p. 97.
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subjective definition, on the other hand, attempts to probe the offender’s mind,
asking whether he or she perceived the risk and nevertheless proceeded.®

Ashworth likewise identifies the crucial difference between recklessness and neg-
ligence as the offender’s awareness — or lack thereof — of the risk. In both cases
the risk is impermissible, but the offender may be regarded as reckless if he or
she was aware of it. To persist in taking the risk despite recognising its poten-
tial consequences may be seen as more culpable than creating the risk without
recognising it.

4.A GOLDEN MEAN?
4.1 LUXURIA

Luxuria may be regarded as a ‘compensation’ for the gap that arises when
only two fault categories are employed instead of three. Luxuria thus becomes
an intermediate stage between dolus eventualis and negligence, although it is
normally seen as a qualified form of negligence — namely the most serious form
of conscious negligence. Blomsma argues that /uxuria does not exist in English
law. He contends that England already possesses recklessness as an intermediate
form and that recklessness serves as a ‘functional equivalent’ of /uxuria, which:

. is a broader concept, covering dolus eventualis, luxuria and lesser
forms of conscious negligence. Therefore, it cannot be equated or
translated by luxuria. However, this is implied when ‘Leichtfertigkeit
is translated as recklessness.”’

Luxuria may serve as a third fault category, between dolus and culpa, or at least
as an aggravating factor where the offender has been particularly careless. How-
ever, luxuria has generally been treated less as an independent fault category and
more as a qualified form of negligence, in the same way that recklessness was
earlier perceived.®®

Blomsma thus presents luxuria as a functional equivalent of recklessness and
argues that it ought to be included as an autonomous fault element in order to
criminalise the foreseeing of risks. Nevertheless, he prefers to employ the term
recklessness, as it delineates the fault elements more clearly.®’

65  Williams p. 97 f.
66 Ashworth p. 179.
67 Blomsma p.202.
68 Blomsma p.203.
69 Blomsma p. 548.
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Blomsma criticises the fact that legislators — at least in Germany and the
Netherlands — appear to raise the maximum penalties for negligent offences
either by classifying them as /uxuria or by generally increasing the penalties
for negligence in order to reflect the degree of blameworthiness in conscious
risk-taking:

By bringing the punishment of conscious negligence and dolus even-
tualis closer together, the legislator also undermines the supposed dif-
ference in culpability and strengthens my argument of combining the
two fault elements under one fault element of recklessness.”

The problem with luxuria is that it only mitigates the difficulties which reckless-
ness solves outright. The quantitative distinction between luxuria and advertent
negligence rests on the extent of the carelessness, leading to uncertain and
inadequate assessments, whereas recklessness establishes a clear boundary from
negligence by requiring awareness. According to Blomsma, this boundary is
preferable, and he advocates the adoption within the EU’s general part of criminal
law of a division of fault categories modelled on the English system.”

Jareborg argues that two forms of negligence emerge: advertent negligence,
corresponding to luxuria, and inadvertent negligence, which may be equated
with negligentia.”> However, luxuria in, for example, German law may also
encompass cases of inadvertent negligence.

4.2 LEICHTFERTIGKEIT

Much of the conceptual framework concerning negligence in Sweden derives
from German law. The similarities between Swedish and German law are there-
fore striking. As in Sweden, there is no statutory definition of negligence in
Germany; the matter has been left to the courts. Any degree of negligence may
give rise to liability, although the legislature has increasingly tended to restrict
liability to gross negligence.”?

Also of interest is the German concept of Leichtfertigkeit, best translated as
‘recklessness’ or ‘thoughtlessness’. Whether the term should be regarded as a legal
concept in Swedish law is not entirely clear, but ‘recklessness’” has undoubtedly
played a role, inter alia, in the assessment of girningsculpa and personlig culpa.”

70 Blomsma p.203.

71 Blomsma p.204.

72 Jareborg, N.‘Negligence and Desert’. Scraps of Penal Theory. lustus 2002, p. 44-55. See p. 45.
73 Bohlander, M. Principles of German Criminal Law. Hart 2009. pp. 55 and 59 ff.

74 Ulviang, M. ’Leichtfertigkeit och lattsinnighet’. Liber amicarum et amicorum Karin Cornils — Glimt
af nordisk straffrdtt og straffeprosessrett, Jurist- og @konomforbundets Forlag 2010, p. 487-505. See

SIDA 238



JURIDISK PUBLIKATION 2/2025

According to German doctrine, Leichtfertigkeit entails a greater disregard for
caution than is normally required for culpable offences. The concept is there-
fore most closely comparable to gross negligence in Swedish law. Qualified
negligence may, as we have seen, relate both to the departure of the act from
the standard of care and to the offender’s culpable attitude. Leichtfertigkeit has
been associated with both aspects in doctrine, and the similarities with Anglo-
American recklessness are striking.”

Roxin argues that Leichtfertigkeit should be understood both as a designation
for gross (objective) negligence and as a qualified form of conscious negligence
(on the threshold of intent).”® Ulving notes that ‘recklessness’ (littsinnighet)
does occur in Swedish case law and doctrine as the opposite of indifference to
consequences, but not as a specific element in certain offence types or as a label
for particularly serious risk-taking:

Leichtfertigkeit,whenemployedasasubjectiveconcept,describesacertain
attitude or approach to risk-taking, expressing a conclusion in
the same way that indifference expresses an overall assessment of a
person’s attitude.””

He concludes that ‘recklessness’ is unnecessary as a separate concept in cases
where the offender perceived the risk as significant but nevertheless did not
believe or intend that the consequence would occur. ‘Recklessness’ does not
cover all cases of conscious negligence.”®

Leichtfertigkeit thus functions as a limitation on liability compared to ordinary
negligence. Blomsma equates it with luxuria and argues that there is no real
equivalent in English law.”” When the offender cannot be held liable for inten-
tional conduct, luxuria appears to be a useful alternative. In German law there is
a tendency to equate gross negligence with luxuria (Leichtfertigkeit), which has
been seen as a consequence of negligence not needing to be qualified in order
to give rise to liability.** The emphasis on the culpability principle in Germany
is, according to Blomsma, so rigid that negligence liability may be considered

p.487.

75 This differs from Blomsma who rather suggests that luxuria is the equivalent.

76 Roxin, C. Strafrecht: Allgemeiner Teil. Band I: Grundlagen — Der Aufbau der Verbrechenslehre.
Beck 2006, p. 1094.

77 Ulving (2010) p. 499.

78 Ulvang (2010) p.501.

79 Blomsma p. 199.1 would argue that recklessness comes very close.

80 Blomsma p. 192.
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contrary to the principle.®! The general rule, as in Sweden, is that intent forms
the basis for liability, and negligence liability must be specifically provided for.
Even in Germany, however, there has been an increase in the number of negli-
gence offences since the 1970s. In special criminal law, at least half of the penal
provisions are negligence offences.

5.ATHIRD CATEGORY IN SWEDISH LAW!?

It has, occasionally been discussed whether a third category ought to be intro-
duced in Swedish law. Models for this can be found, as we have seen, in both
German and English law. This third category would be situated between intent
and negligence, thereby drawing the dividing line between these two forms of
culpability. As previously noted, this demarcation is not the most relevant for
the present dissertation. Nevertheless, since the common law system in par-
ticular questions whether the third category (negligence) is to be regarded
as a fault form at all — and, if so, in what circumstances negligence may
constitute liability — the issue is relevant here.

There appears to be strong scepticism within common law towards imposing
liability for negligence, which means that recklessness often becomes, in prac-
tice, the lower threshold for (negligence-based) liability. The English tripartite
division of fault categories consists of intent, corresponding to knowledge- and
purpose-based intent in Swedish law, recklessness, and negligence. The latter
form essentially comprises unconscious negligence and is divided into ordinary
and gross negligence.

Recklessness, the intermediate form, might prima facie be assumed to corre-
spond to conscious negligence. However, upon closer examination this proves
not to be the case. As Ulving has demonstrated, there is considerable overlap
between the Swedish and English fault categories. He also concludes that the
only clear correspondence is that all cases of conscious negligence fall within
recklessness.*

In Sweden, recklessness has so far been noted mainly as a potential dividing
line between intent and negligence, but it is not without significance for the
assessment of culpability as such. As noted, all instances of what Swedish law
designates conscious negligence fall within recklessness. This does not, however,
mean that the boundary between recklessness and negligence coincides with
the boundary between conscious and unconscious negligence. Recklessness may

81 Blomsma p. 172.
82 Ulving, M. 'Likgiltighetsuppsat eller ett tredje skuldrekvisit — likgiltigt vilket?' Festskrift till
Madeleine Leijonhufvud. Norstedts Juridik 2007, p. 337-360. See p. 347.
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also be based on certain forms of negligence, meaning that even unconscious
negligence can, to some extent, be encompassed within recklessness. This is
illustrated — literally — by Ulving, who argues that unconscious negligence suf-
fices to constitute recklessness according to Caldwell.®?

Cavallin has regarded recklessness as primarily equivalent to conscious neg-
ligence with certain elements of negligentia. If recklessness is treated as
negligence, then the common law system actually has a more extensive negli-
gence liability, since recklessness, despite being partly based on negligentia, con-
stitutes a general basis of liability under common law.?* Cavallin suggests that
the introduction of a third fault category in Swedish law would be politically
feasible, not least because gross negligence near the boundary of intent often
takes the form of risk-based intent. He favours the use of the term hinsynsloshet
(‘ruthlessness’) as an intermediate form.% Leijonhufvud has likewise advo-
cated the Anglo-American tripartite division, arguing that the current Swedish
boundary between intent and negligence does not reflect reality.®

Ulving, however, in his article rejects recklessness as a criterion for distinguishing

between intent and negligence. Nor does he support the creation of some other
third fault category. Ulving argues that in order to separate out a particular
group of cases, they must be definable according to some criterion, and the sep-
aration must be justified by relevant reasons for treating them differently. In his
view, no such criteria or reasons can be found in the Swedish context, making it
‘wholly futile’ to argue for a third fault category.”

The risk, he contends, is that a third fault category would unsettle both the
general culpability requirement and the current gradation system. A third
category would in practice become a third form of intent, covering both
indifference-based intent and conscious negligence, which would likely have
unreasonable consequences. For instance, it would become virtually impossible
to distinguish between offences graded by seriousness, and if the third category
were equated with intent, this would amount to extreme over-criminalisation of
previously non-punishable conduct.®® Ulving summarises: ‘[I]f a reconstruction
of the fault categories is to be undertaken with any degree of realism and even-

83 Ibid.

84 Cavallin p.407 f.

85 Cavallin p. 409.

86 Leijonhufvud, M. : 'Lilgiltig? Kanske. Hansynslos? Definitivt’. Liber amicarum et amicorum Karin
Cornils — Glimt af nordisk straffrdtt og straffeprosessrett. Jurist- og @konomforbundets Forlag 2010, p.
323-330. See pp. 324 and 329.

87 Ulving (2007) p. 349.

88 Ulving (2007) p. 354.
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tually incorporated into the general doctrines, the idea of a third fault category
must be abandoned.”®

6. CONCLUSION

The purpose of this article has primarily been to provide perspective on the
Swedish legal system. In Anglo-American law, negligence liability has tradition-
ally been treated with scepticism, above all because it cannot readily be related to
any mental state. From a Swedish standpoint, such a doctrine appears outdated,
but the caution against criminalising and punishing even the lower degrees of
negligent conduct is, in my view, thought-provoking.

While the civil law and common law traditions differ in their terminology and
structures, the gap between them is not as wide as it may appear; both systems
ultimately rest on the principle that criminal responsibility requires the capacity
to have acted otherwise. The most contentious issue lies in whether negligence
can properly be considered part of mens rea. Negligence is often understood not
as a mental state but as a failure to meet an objective standard of care, which
creates difficulties for its inclusion within a doctrine primarily concerned with
subjective fault. Nevertheless, there is scope for holding individuals criminally
liable for negligent conduct, provided that liability is limited to cases involving
significant and unjustifiable risks that could reasonably have been avoided.

Recklessness functions as an intermediate fault category, marking the line
between intentional wrongdoing and inadvertent carelessness. In English law
its definition has shifted, at times emphasising actual awareness of risk, at others
extending liability to those who failed to perceive obvious dangers. The current
tendency is to prefer a subjective conception, thereby distinguishing reckless-
ness from negligence on the basis of awareness. Civil law systems, by contrast,
often operate with only two fault categories and employ notions of aggravated
negligence that approximate recklessness. These categories serve as functional
equivalents but raise concerns of over-extension and blurred boundaries.

For Swedish law, the introduction of a third, autonomous category has been
proposed, yet the risks appear to outweigh the benefits. Such a reform could
unsettle the existing system of culpability, expand liability excessively and under-
mine the coherence of the distinction between intent and negligence. The more
defensible conclusion is that negligence may justify liability only in narrowly
defined circumstances, particularly where the harm is serious, the risk manifest,
the duty to avoid it clear, and the precautions readily available.

89 Ulvang (2007) p. 356.Author’s translation.
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I do not believe that, in practice, a third fault category could be introduced
in Swedish criminal law, and I largely align myself with the reasoning out-
lined above. Such a fundamental change to the very foundations of the current
system would require exceptionally strong grounds for reform — grounds which
are lacking. On the contrary, I maintain that the present system functions
reasonably satisfactorily, and that the introduction of further fault categories
would merely generate additional problems of demarcation. 2y
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